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	Appeal Decision APP/Q3305/C/06/2013633



	 
	Appeal Decision
	The Planning Inspectorate

4/11 Eagle Wing

Temple Quay House
2 The Square

Temple Quay

Bristol BS1 6PN

( 0117 372 6372

e-mail: enquiries@planning-inspectorate.gsi.gov.uk

	
	Hearing held on 27 March 2007

Site visit made on 27 March 2007
	

	
	by Francis Farrimond  DipTP MRTPI
	

	
	an Inspector appointed by the Secretary of State for Communities & Local Government
	Date

16 April 2007


	Appeals Ref: APP/Q3305/C/06/2013633 & 34

Avalon Permaculture Gardens, Barton Road, Butleigh, Glastonbury, BA6 8TL.

	· The appeals are made under section 174 of the Town and Country Planning Act 1990 as amended by the Planning and Compensation Act 1991.

	· The appeals are made by Mr A & Mrs E Portman against an enforcement notice issued by Mendip District Council.

	· The Council's reference is 112031/004 & 112031/005ENF.

· The notice was issued on 18 April 2006. 

· The breach of planning control as alleged in the notice is, without planning permission, the change of use of the land from agricultural use to a mixed use comprising permaculture, growth centre (educational training & camping) and dwelling house (residential occupation of the former stables building).

· The requirements of the notice are to permanently cease the residential occupation of the land and use of the land as a growth centre (educational training and camping).

· The period for compliance with the requirements is 12 months.

· The appeal is proceeding on the grounds set out in section 174(2) (a) (c) (d) & (g) of the Town and Country Planning Act 1990 as amended. 

	Summary of Decision: The appeals are allowed, the enforcement notice is quashed, and planning permission is granted in the terms set out below in the Formal Decision.


	Appeal Ref: APP/Q3305/A/06/2013646/NWF

Avalon Permaculture Gardens, Barton Road, Butleigh, Glastonbury, BA6 8TL.

	· The appeal is made under section 78 of the Town and Country Planning Act 1990 against a refusal to grant planning permission.

	· The appeal is made by Mr A & Mrs E Portman against the decision of Mendip District Council.

	· The application Ref 112031/004, dated 18 August 2005, was refused by notice dated 17 November 2005.

· The development proposed is change of use of agricultural land to use for permaculture and personal growth centre (education and camping), conversion of former stables to visitor centre, erection of eco-cabin dwelling and new access over adjoining field.

	Summary of Decision: The appeal is allowed, and planning permission granted subject to conditions set out below in the Formal Decision.


Procedural Matters

1. After the appeals were made the Appellants submitted further evidence to the Council of the residential occupation of the former stables building as a dwelling.  On the basis of that evidence the Council is satisfied that residential use of the site is lawful because it commenced more than 4 years before the appeal notice was issued and has continued since.  That being so, the Council does not object to the notice requirements being varied to omit the requirement to permanently cease the residential occupation of the land.  Accordingly, subject to that variation, it is not necessary to consider the appeals on grounds (a) (d) or (g) insofar they seek retrospective planning permission for that residential use, lawfulness of that use or an extension of the period allowed in the notice to cease that use.  Those grounds of appeal were withdrawn in the hearing.

2. Furthermore, the appeal on ground (c) claims that use of the appeal site for permaculture does not require planning permission.  The Council accepts that permaculture is a form of agriculture which Section 55 of the amended 1990 Act indicates does not represent development requiring planning permission.  And, although the notice correctly identifies that activity as part of the mixed use of the site it does not require that element of the use to cease.  Therefore the appeal on ground (c) was withdrawn.

3. What is left of the appeal notice is an appeal on ground (a) seeking retrospective planning permission for use of the land as a growth centre (educational training and camping).

4. The appeal planning application seeks permission for use of the land for permaculture, personal growth centre, change of use of the stables to visitor centre and the erection of an eco-cabin dwelling.  The permaculture element of the use does not require planning permission and the personal growth centre element of the use is the same as that remaining in the enforcement notice appeal.  The planning application, in addition, seeks permission for change of use of the stables to visitor centre and the erection of an eco-cabin dwelling.  It was clarified in the hearing that the proposed dwelling would be a replacement for the current lawful dwelling in the former stables.       

5. At the Hearing an application for costs was made by the Appellants against the Council. This application is the subject of a separate Decision.

Site & Surroundings

6. The appeal site is located on the north east side of Barton Road and to the south east of the village of Butleigh.  The surroundings are primarily rural countryside with only scattered buildings.  The site is about one hectare in size with open fields on 3 sides and Barton Road on the fourth side.  The current site access is off Barton Road from a field gate in the south east corner.  The site is enclosed by mature hedgerows.  The land can be broadly sub-divided into 3 parts.  The part nearest the road includes planting areas for crops, a greenhouse and a polytunnel.  It also includes the stable where the Appellants are currently living.  There are 2 caravans, one next to the stables occasionally used by attendees of the education courses or by the Appellants’ daughter and one alongside the roadside hedge which is owned by a neighbour Ms Bardeen who also owns the adjacent field to the west.  The smaller middle section is a young orchard and the upper part of the site is a paddock.       

Site History

7. The Council indicates that in 1996 planning permission was granted for the erection of 2 stable blocks on the land.  In 1997 permission was also granted for the erection of the polytunnel and greenhouse and for the storage of a touring caravan.  The Appellants purchased the land in 1998 and initially occupied a caravan on it.  In 2002 they converted the stables into living accommodation which they have since occupied.  The Appellants formerly lived in Glastonbury but, following an injury to Ella Portman in a car accident in 1993 her husband stopped working to look after.  Their changed circumstances required them to sell their dwelling being no longer able to pay the mortgage in 1996.  After moving from temporary place to temporary place they re-started their self-employed counselling and personal growth workshops business which requires a permanent suitable location.  The Appellants consider that the appeal site, acquired in 1998, has given them stability, affordable housing and employment which they wish to retain and develop.  

The Section 78 appeal & the deemed application for retrospective planning permission in the Section 174 appeals on ground (a)

8. The deemed applications seek permission for use of the land for a personal growth centre (education and camping) and the Section 78 appeal also seeks permission for change of use of the stables to visitor centre, the erection of an eco-cabin dwelling and a new access over adjoining field.

Main Issues

9. The Council indicates no objection, in principal, to the proposals in terms of sustainable development, their need for a suitable rural location, their effect on the character and appearance of the countryside or the living conditions of any nearby residents.  The dispute between the parties is primarily concerning the suitability of the site vehicle access and the local road system to serve the proposed use.

10. The main issue therefore is the effect of the proposal on the interests of road safety and traffic conditions of the wider local highway network and whether any required improvements would harm the character and appearance of the area.  

Planning Policy

11. The development plan includes the Mendip District Local Plan, adopted in December 2002, which, amongst a framework of policies relating to rural development and highways interests, contains Policy Q3.  Policy Q3, consistent with Government advice in Planning Policy Guidance Note 13 Transport, indicates that development will only be permitted if it (1) makes satisfactory provision for access by all means of travel particularly by means other than the private car, for servicing and for the parking of motor vehicles and cycles; and, (2) does not create traffic or environmental problems over the wider transport network or require transport improvements which would harm the character of the locality.    

Reasons

12. The original site access is of limited width and has limited visibility at its junction with Barton Road because of bends in the road and the existence of high hedges up to the roadside verge.  That access, notwithstanding its deficiencies, may continue to be used without restriction to provide access for the lawful agricultural and dwelling uses of the land.  The Appellants argue that, on the evidence of the limited current observed, and likely proposed, vehicle movements onto and off the site no change to existing site access conditions may be necessary.  However, I see no reason to disagree with the concern of the Council and the local highway authority that any significant increase in the use of that access resulting from traffic generated by the uses of the land which require planning permission would represent a potential traffic hazard which should not be allowed.

13. Although the Appellants wish to retain the original site access for its lawful purposes, the planning application includes land to the west, owned by Kea Bardeen, over which there is a proposed improved access and visitor car parking area.  Details of the proposed access are indicated on application drawing number 317/GA/1A, Revision A, dated 18 September 2006.  That drawing shows access sight lines of 2 metres by 109 metres to the left and 2 metres by 90 metres to the right.  The local highway authority indicated those sight lines, although slightly below the desirable 2.4 metres ‘x’ distance, would be acceptable, subject to those sight lines being kept free of any significant obstruction more than 600mm above the level of the highway surface.  And, subject to some hedge trimming on Kea Bardeen’s land to avoid a small ‘blind spot’ in the sight line to the left.  The Appellants indicated willingness to comply with those requirements.  The concern of both the Council and the local highway authority was whether or not the improved access could be provided, with necessary powers of enforcement if not, because the works are to be carried on land outside the Appellants’ ownership and, partly, outside the planning application site.

14. In my view, the effective implementation and retention of those works could be secured by a Grampian type condition attached to any planning permissions.  Such a condition could prevent the permitted new uses starting unless the access improvement and car parking works are provided first.  Furthermore, the existing unauthorised uses would be required to cease, within the time scale of 12 months allowed by the enforcement notice, unless the access improvement and car parking works are provided before the end of that period.  The access improvement and car parking works would thereafter have to be retained. 

15. Before imposing a Grampian condition it is necessary to consider whether there is a reasonable prospect of the works required by the condition being carried out.  In this case, Kea Bardeen’s affected land is included in the application site, she has been formally notified and she has entered into a lease with the Appellants to allow the proposals.

16. Part of the sight line to the right of the access is in the ownership of Kim Gane of Henley Farm, Butleigh.  She has indicated, in writing, no objection to the necessary works on her land.  Similarly Caroline Berry of Brook Farm, Barton Road, Butleigh, indicates no objection to the works and shared use of the access to her property.  I accept the Council’s concern that those written letter agreements are not enforceable.  However, it does indicate a good possibility of the required works being carried out and the onus would rest with the Appellants to provide and retain the works to allow the proposed uses.  Failure to do so would allow the Council to enforce the breach of the Grampian condition’s requirements. 

17. I also consider it likely that visitors would use the improved access, rather than the original one, since it is the only one that would allow vehicles to park in the proposed visitor car park.  Subject to the imposition of suitable conditions I consider that the proposed improved site access would not harm the interests of road safety. 

18. Both the Council and the local highway authority were also concerned that any significant increase in visitors to the appeal site may worsen traffic conditions on the wider highway network where nearby roads are narrow without dedicated footways, winding with limited forward visibility in places and with limited visibility at road junctions.  And, although observed traffic speeds are generally at or slightly above 30 mph the section of Barton Road in front of the appeal site is only subject to the national speed limit of 60 mph.

19. The uses which require planning permission are the growth centre (educational training and camping) change of use of the stables to visitor centre and the erection of an eco-cabin dwelling.  The new dwelling would replace the current dwelling in the former stables and the Appellants confirmed that they would accept a condition requiring the use of the current dwelling to permanently cease when the new dwelling is occupied.  On that basis, there would be no additional traffic from that element of the proposal.  

20. The use as a growth centre, in planning terms, is essentially the Appellants offering life-style education in a rural location linked to the natural world.  Visitors come as small groups or for individual counselling.  They may be day visitors but mainly stay on-site for short periods.  Whilst on site they may be accommodated in tents pitched on the land or in a former greenhouse used for both teaching and accommodation.  The Appellants also propose to allow visitors to use the facilities provided in the former stables when they re-locate to the proposed eco-cabin.

21. Visitor groups are up to about 15 persons for week-end workshops lasting up to 5 days.  These are currently held about 12 times each year.  That could rise to about 18 per year being the limit that the Appellants could themselves provide.  Clients may also attend individually with a maximum of 3 at any one time.  The maximum number of visitor cars at any one time is about 9 or 10.

22. The current use, to which the enforcement notice relates, appears to have operated for some time now without causing any traffic problems.  The Appellants further indicated that they would accept a personal permission limiting the operation of the uses requiring planning permission to themselves and their resident dependents.   Although their activities may expand slightly, following the granting of planning permission and their development of the services they provide, I consider that such a condition would allay the Councils’ concerns over what the permitted use may grow into.  

23. The Appellants do seek to operate a Sustainable Transport Policy to discourage individual visitor car trips.  What is more, they propose to limit the size of the visitors’ car park to 9 spaces and suggest that a condition be imposed to prevent visitors from parking elsewhere on the site to limit the number of car borne visitors.  The local highway authority expressed concern that any overspill parking may occur on the narrow Barton Road.  In view of the limited visitor numbers likely at any one time, the fact that some visitors may share cars, cycle, walk or come by public transport (there is a bus service 4 times each day linking Street with Wincanton which stops at the site entrance and a more frequent service stopping within about 10 minutes walk of the site), in my opinion, such street parking is unlikely.  Furthermore, the highway authority has powers to prevent such parking if necessary.  On the basis of these considerations, the amount of additional traffic using nearby roads resulting from the implementation of the proposed uses would not be significant in terms of worsening traffic conditions on the wider highway network. 

24. The proposed visitor car park would be located to the rear of an existing mature hedgerow adjacent to Barton Road which it proposed to retain.  That, together with the proposed surface treatment of the car park, access and new screen planting should avoid any significant visual intrusion from the car park.  A section of plant material to the right of the proposed improved site access (on land owned by Kim Gane) has already been removed with replacement planting to the rear already carried out.  The improved access is also shared with the current site access to the adjacent Brook Farm.  That being so, the required site access improvements should not harm the character and appearance of the area.                       

Conditions

25. In addition to the standard time limit to commence development I have considered conditions discussed in the hearing in the light of advice in Circular 11/95 The Use of Conditions in Planning Permissions.  I will impose the conditions already referred to control the scale and operation of the proposed uses to avoid harm to the interests of road safety and to protect traffic conditions on the wider highway network.  Those conditions will make the use personal to the Appellants and their resident dependents and limit visitor car parking space.  I will also impose the condition to require the use of the former stables as a permanent residential dwelling to cease once the new dwelling is occupied.  That would avoid the formation of a new dwelling in the countryside not required for any essential rural use purpose in conflict with Government advice in Planning Policy Statement (PPS) 7 Sustainable Development in Rural Areas.  

Government Advice

26. Since the hearing the Government has published Manual for Streets which supersedes highways design considerations in Design Bulletin 32 & Places, Streets & Movement referred to by the parties in the hearing.  However, I find nothing in that new Government advice to change the balance of my conclusions on the main issues in these appeals. 
Conclusions

27. I conclude that the proposal would not harm the interests of road safety or traffic conditions of the wider local highway network.  Nor would the required site access improvements harm the character and appearance of the area. 

28. For the reasons given above and having regard to all other matters raised, I conclude that the enforcement appeal should succeed on ground (a) and planning permission will be granted.   The Section 78 planning application appeal will also allowed, in both cases subject to conditions.

Formal Decisions

Appeals Ref: APP/Q3305/C/06/2013633 & 34

29. I allow the appeals, and direct that the enforcement notice be quashed.  I grant planning permission on the application deemed to have been made under section 177(5) of the Act as amended for the development already carried out, namely the use of the land and buildings at Avalon Permaculture Gardens, Barton Road, Butleigh, Glastonbury, BA6 8TL, as shown on the plan attached to the notice, for growth centre (educational training and camping), in addition to the current lawful uses of the land for permaculture and dwelling house (residential occupation of the former stables building) subject to the following conditions: 

1) The use of the land as a personal growth centre (education and camping) shall cease at the expiration of 12 months from the date of this decision unless the improved site access and car park, in accordance with the details indicated on drawing number 317/GA/1A, dated 18 September 2006 accompanying planning application reference number 112031/004, dated 18 August 2005, has been completed.  The improved site access and car park shall thereafter be retained with the proposed visibility sight lines being kept free of any obstruction more than 900mm above the surface level of the adjacent highway.  

2) Visitors to the site for the purposes of the personal growth centre (education and camping) shall not park on the land outside the car parking area indicated on drawing number 317/GA/1A, dated 18 September 2006 accompanying planning application reference number 112031/004, dated 18 August 2005 following the completion of that car parking area.

3) The use hereby permitted for personal growth centre (education and camping) shall be carried on only by Mr A Portman and Mrs E Portman and their resident dependents during which the premises are occupied by those persons.

4) When the premises cease to be occupied by Mr A Portman and Mrs E Portman and their resident dependents the use hereby permitted shall cease and all materials brought onto the premises in connection with the use shall be removed. 

Appeal Ref: APP/Q3305/A/06/2013646

30. I allow the appeal, and grant planning permission for change of use of agricultural land to use for permaculture and personal growth centre (education and camping), conversion of former stables to visitor centre, erection of eco-cabin dwelling and new access over adjoining field at Avalon Permaculture Gardens, Barton Road, Butleigh, Glastonbury, BA6 8TL in accordance with the terms of the application, Ref 112031/004, dated 18 August 2005, and the plans submitted therewith, subject to the following conditions: 

i) The development hereby permitted shall begin before the expiration of 3 years from the date of this decision.

ii) The proposed use of the converted former stables as visitor centre shall not commence and the current use as a personal growth centre (education and camping) shall cease at the expiration of 12 months from the date of this decision, unless the improved site access and car park, in accordance with the details indicated on drawing number 317/GA/1A, dated 18 September 2006 accompanying the application, has been completed.  The improved site access and car park shall thereafter be retained with the visibility sight lines being kept free of any obstruction more than 900mm above the surface level of the adjacent highway.  

iii) Visitors to the site for the purposes of the personal growth centre (education and camping) including the use of the converted of former stables as visitor centre shall not park on the land outside the car parking area indicated on drawing number 317/GA/1A, dated 18 September 2006 accompanying the application following the completion of the new site access and car park.

iv) The use hereby permitted for personal growth centre (education and camping) and the converted former stables as visitor centre shall be carried on only by Mr A Portman and Mrs E Portman and their resident dependents during which the premises are occupied by those persons.

v) When the premises cease to be occupied by Mr A Portman and Mrs E Portman and their resident dependents the use hereby permitted shall cease and all materials brought onto the premises in connection with the use shall be removed. 

vi) The use of the former stables as a dwelling house shall permanently cease following the occupation of eco-cabin dwelling hereby permitted.

Francis Farrimond

INSPECTOR

APPEARANCES

	FOR THE APPELLANT:

	Ceri Stephens
	Solicitor, Battens Solicitors, Mansion House, Princes Street, Yeovil, Somerset, BA20 1EP.

	Colin Dunnel Jones C.Eng MICE FIHT
	Engineering & Planning Consultant, 5 Lodge Close, Yatton, Bristol, BS49 4DX.

	Andrew Portman
	Appellant

	Ella Portman
	Appellant


	FOR THE LOCAL PLANNING AUTHORITY:

	Edward Baker
	Planning Officer, Mendip District Council.

	Helen Vittery
	Highways Engineer, Somerset County Council.


	INTERESTED PERSONS:

	Caroline Berry
	Local Resident, Brook Farm, Barton Road, Butleigh, BA6 8TL.

	Regan Frood
	Local Resident, Dove Workshops, Barton Road, Butleigh, BA6 8TL.

	Anthony Ward
	The Flat, Coombe Orchard, 12A Wick Hollow, Glastonbury, BA6 8JJ.

	Chris Kyriaciou
	Willow Studios, 133 Latchmere Lane, Kingston, KT2 5NX.

	Sally Bullinger
	5 Sandpits Road, Glastonbury, BA6 8EH.

	Patrick Whitefield
	37 Leg of Mutton Road, Glastonbury, BA6 8HH.

	Fiona Helmer
	24 Tor View Avenue, Glastonbury, BA6 8AF.

	Sandy Humby
	The Flat, Lane End, High Street, Stockbridge, Hants, SO20 6EV.

	Lisa Hillier
	9 Grange Avenue, Street, BA16 9PE.

	Ingrid Crawford
	9 Grange Avenue, Street, BA16 9PE.

	Louise Treasure
	11 College Close, Long Load, Somerset, TA10 9JY.

	Ben Holgate
	17 St Dunstans Park, Baltonsborough, Somerset, BA6 8PZ.

	Georgina Cross
	18 St Dunstans Park, Baltonsborough, Somerset, BA6 8PZ.


DOCUMENTS 

	Document
	1
	List of persons present at the hearing.

	Document
	2
	Copy of Council’s letter of notification of appeals, dated 8 June 2006. 

	Document
	3
	Copy of lease, between Appellants and Kea Bardeen relating to land outside Appellants’ ownership but included within application site.

	Document
	4
	Copy of letter, dated 25 September 2006, from Kim Gane, Henley Farm, Henley Lane, Butleigh, Glastonbury, Somerset, BA6 8UA, indicating agreement to provision of access sight line over her land. 

	Document


	5
	Copy of letter, dated 23 March 2007, from Caroline Berry, Brook Farm, Barton Road, Butleigh BA6 8TL, indicating agreement to shared access to appeal site off Barton Road.

	Document
	6
	Copy of Avalon Permaculture Gardens Sustainable Transport Policy.

	Document
	7
	Copy of Traveline bus timetable between Street & Wincanton. 

	Document
	8
	Copy of extract from Part 1 TD 9/93 Volume 6 Section 1, indicating advice on obstructions to access sightline distances.


PLAN 

	Plan
	A


	Copy of amended application drawing number 317/GA/1A, Revision A, dated 18 September 2006.  


PHOTOGRAPHS 

	Photo
	1
	Set of 4 photographs indicating current conditions at the proposed improved site access handed in at hearing.
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